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OP1 NI ON

McMurray, J.

This case originated in the GCrcuit Court for Blount County.
The conpl aint ostensibly attenpted to state a class acti on agai nst
t he defendants, alleging a violation of The Tennessee Unfair Trade
Practices Act, (T.C A 88 47-25-101 et seq.), hereinafter referred
to as The Trade Practices Act, and The Tennessee Consuner Protec-
tion Act, (T.C. A 88 47-18-101 et seq.)* No order has been entered
pursuant to Rule 23.03, Tennessee Rules of Civil Procedure,

allowing the case to proceed as a class action.?

The defendants filed a joint notion to dismss under the
provisions of Rule 12, Tennessee Rules of G vil Procedure,
asserting that the plaintiff's conplaint failed to state a claim
upon which relief can be granted. The notion was sustai ned and t he
case di sm ssed. This appeal resulted. W reverse the judgnent of

the trial court.

In their notion to dismss, the defendants proceeded on the

theories that The Tennessee Trade Practices Act applies only to

lpAbbott Laboratories, Inc., have reached a settlement with the plaintiff and
are, therefore, not parties to this appeal.

’The parties will be referred to as they appeared in the trial court, i.e.,
plaintiff and defendants.



transactions that predomnately affect intrastate comrerce as
opposed to interstate comrerce. Secondly, they assert that The
Tennessee Consuner Protection Act of 1977 does not apply to the

type of conspiracy alleged by the plaintiff.

Qur reviewof the trial court's actionin granting a notion to
dismss pursuant to Rule 12, T.RCP., is rather limted. Wen
considering a Rule 12 notion to dismss, we are required to accept

the allegations of the conplaint as true. Greenhill v. Carpenter,

718 S. W 2d 268 (Tenn. 1986). Qur scope of reviewis de novo with no

presunption of correctness. Mntgonery v. Myor of the Gty of

Covi ngton, 778 S.W2d 444 (Tenn. App. 1988).

THE FACTS®

The plaintiff alleged that the defendants by independent
action and conspiracy anong thenselves and others, not nanmed as
def endants, grossly overcharged Tennessee consuners who purchased
baby food fornmula in the State of Tennessee. To substantiate this

conclusion, the plaintiff alleges that:

15. Defendants have been able to grossly overcharge for
infant fornmula by various acts or practices, in-

3The nunbered paragraphs are set our verbatim as they appear in the
plaintiff's conplaint.



28.

29.

32.

34.

cluding, without limtation, banning, and conspir-
ing to ban, direct advertising of infant fornula to
consuners and pursui ng an aggressive effort to sel
their products through physicians, nurses, and
hospitals. Defendants refer to the nedi cal market
as the "ethical" market and to their sal es strategy
as "nmedical detailing.”

* * * *

Begi nning in 1980 and continuing through 1992, the
def endants engaged in a continuing trust, conbina-
tion, contract, arrangenent and agreenent, express
or inplied in violation of Section 47-25-101, et
seq., of the Tennessee Unfair Trade Act which
provi des that "such conbinations are hereby de-
clared to be against public policy, unlawful and
void."

In violation of section 47-25-101, et seq., of the
Tennessee Unfair Trade Practices Act, the
trust, conbination, contract, arrangenent, and
agreenent consisted of an agreenent, arrangenent
and concert of action anong the defendants, the
substantial ternms of which were to raise, fix,
mai ntain and stabilize at artificially high levels
the whol esale prices of infant fornmula sold in the
United States, including the State of Tennessee
Such trust, conbination, contract, arrangenent and
agreenent had the effect, anong others, of causing
retail prices of infant fornula purchased by plain-
tiff and other nmenbers of the class to be raised,
fixed, maintained and stabilized at artificially
hi gh and non-conpetitive |evels.

* * * *

For over twel ve years, defendants have unilaterally
comm tted, and have conspired anongst thenselves to
commt, an unfair or deceptive act or practice in
violation of Section 47-18-109, et seq., of the
Tennessee Consuner Protection Act in the sale and
marketing of infant fornmula to thousands of
Tennessee consuners at excessively high prices.

* * * *

In violation of the Tennessee Consuner Protection
Act, defendants have supplied infant forrmula and
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engaged in unconscionable acts or practices in
connection with its sales of infant fornula to
custoners in Tennessee. Defendants unfair or decep-
tive acts or practices include the conspiracy to
sell infant fornmula at an excessively high price.

DI SCUSSI ON

Most of the plaintiff's allegations are conclusory rather than
all egations of fact. A notion to dismss for failure to state a
cl ai mupon which relief can be granted adnmits well-pled facts, not

conclusions of the pleader. See Swallows v. Western Electric Co.,

nc., 543 S.W2d 581, 583 (Tenn. 1976).

The sole purpose of a Tenn. R Cv. P. 12.02(6)
notion to dismssis totest the legal sufficiency of the
conpl aint. Sanders v. Vinson, 558 S. W2d 838, 840 (Tenn.
1977); Holloway v. Putnam County, 534 S.W2d 292, 296
(Tenn. 1976). These notions are not favored, see Moore v.
Bel |, 187 Tenn. 366, 369, 215 S.w2d 787, 789 (1948), and
are now rarely granted in light of the |iberal pleading
standards in the Tennessee Rules of Cvil Procedure. See
Barish v. Metropolitan Gov't, 627 S.W2d 953, 954 (Tenn.
Ct. App. 1981); 5A Charles AL Wight & Arthur R M ler,
Federal Practice & Procedure 88 1356 & 1357 (2d ed. 1990)
("Wight &Mller").

Tenn. R CGv. P. 12.02(6) notions are not designed
to correct inartfully worded pl eadings. Wight & M1l er
§ 1356, at 296. And so a conplaint should not be dis-
m ssed, no matter how poorly drafted, if it states a
cause of action. Paschall's, Inc. v. Dozier, 219 Tenn.
45, 50-51, 407 S.W2d 150, 152 (1966); Collier v. Slayden
Bros. Ltd. Partnership, 712 S.W2d 106, 108 (Tenn. C
App. 1985). Dismissal under Tenn. R Gv. P. 12.02(6) is
warranted only when no set of facts will entitle the
plaintiff to relief, Penberton v. Anerican Distilled
Spirits Co., 664 S.W2d 690, 691 (Tenn. 1984), or when
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the complaint istotally lackinginclarity and specific-
ity. Smith v. Lincoln Brass Wrks, Inc., 712 S.W2d 470,
471 (Tenn. 1986).

Wiile it is not our role to create clai ns where none
exi st, Donal dson v. Donal dson, 557 S.W2d 60, 62 (Tenn.
1977), we nust al ways | ook to the substance of a pl eading
rather than toits form Usrey v. Lew s, 553 S.W2d 612,
614 (Tenn. C. App. 1977). Thus, when a conplaint is
tested by a Tenn. R Cv. P. 12.02(6) notion to di sm ss,
we nust take all the well-pleaded, naterial factual
all egations as true, and we nust construe the conpl ai nt
liberally in the plaintiff's favor. Lewis v. Allen, 698
S.W2d 58, 59 (Tenn. 1985); Holloway v. Putnam County,
534 S.W2d at 296; Lilly v. Smith, 790 S.W2d 539, 540
(Tenn. C. App. 1990).

Dobbs v. Guenther, 846 S.W2d 270 (Tenn. App. 1992).

Testing the plaintiff's pleadings under the above rules, it
appears that the only facts properly and well pled are that the
def endants, along with others, conspired to fix prices and did fix
prices of baby formula.®* In reaching this conclusion, we are
construing the pleadings nost liberally and in favor of the
plaintiff. W, therefore, find that the conplaint states suffi-

cient facts to allege price fixing.

THE TENNESSEE TRADE PRACTI CES ACT

Qur next inquiry is whether there is an individual renedy

available to indirect purchasers under The Tennessee Trade

4This statement is not intended to be a criticismof counsel. W agree with
the observations of Judge MRae in Tacker v. WIlson, hereinafter cited, that a
conpl ai nt ought not be dism ssed for plaintiff's failure to state facts that ...
only a discovery process mght reveal. ... [Tlhe proof [in antitrust litigation]
is largely in the hands of the all eged conspirators.
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Practices Act, (T.C. A 88 47-25-101 et seq.). To this inquiry, we
respond in the affirmative. T.CA 8§ 47-25-106 provides as

foll ows:

47-25-106. Recovery of consideration as renmedy for
damages. — Any person who is injured or damaged by any
such arrangenent, contract, agreenent, trust, or conbi na-
tion described in this part may sue for and recover, in
any court of conpetent jurisdiction, from any person
operating such trust or conbination, the full consider-
ation or sum paid by the person for any goods, wares,
mer chandi se, or articles, the sale of whichis controlled
by such conbination or trust.

It seens abundantly clear fromthe unanbi guous provisions of
T.C.A § 47-25-106, that there is an individual right, under the
laws of this state, to mmintain an action against any person or
entity guilty of violating the provisions of Title 47, Chapter 25,

whet her the individual is a direct purchaser or indirect purchaser.

Apparently, this precise issue has not been addressed by the
appellate courts of this state. The primary thrust of the
def endants' argunment that an indirect purchaser has no standing to
maintain an action such as this is based on the decision in

Illinois Brick Co. v. Illinois, 431 U.S. 720 (1977). In ILllinois

Brick the U S. Suprene Court determ ned that indirect purchasers
| ack standing to recover under federal antitrust law. To support
their position that a simlar restriction is applicable to actions

under the Tennessee Trade Practices Act, they assert that The



General Assenbly of Tennessee on three occasi ons has sought to pass
| egislation to expressly confer standing on indirect purchasers.
W sinply note that proposed |egislation, not enacted, has no
consequence whatever upon the interpretation of an existing
statute. Wil e such proposed legislation may indicate to sone
extent sone of the individual legislators' interpretation of an
existing statute, it is in no way controlling or, for that nmatter,

relevant, to the court's duty to properly construe statutes.

The cardinal rule of Tennessee statutory interpretationis to
ascertain and give effect to the intent and purpose of the
Legislature in relation to the subject matter of the |egislation,

all rules of construction being but aids to that end. Rippeth v.

Connel ly, 60 Tenn. App. 430, 447 S.W2d 380, 381 (1969). A statute
nmust be construed so as to ascertain and give effect to the intent
and purpose of the legislation, considering the statute as a whol e

and gi ving words their common and ordi nary neani ng. Marion County

Board of Commi ssioners v. NMarion County Election Conm ssion, 594

S.W2d 681 (Tenn. 1980). The court shoul d assune that the Legisl a-
ture used each word in the statute purposely and that the use of
t hese words conveyed sone intent and had a neaning and purpose.

Anderson Fish & Oyster Company v. A ds, 197 Tenn. 604, 277 S.W2d

344 (1955). See also Crowe v. Ferqguson, 814 S.W2d 721 (Tenn

1991). Were the | anguage contained within the four corners of a

statute is plain, clear, and unanbiguous and the enactnent is
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wWithin legislative conpetency, "the duty of the courts is sinple

and obvious, nanely, to say sic lex scripta [the law is so

witten], and obey it." Mller v. Childress, 21 Tenn. (2 Hum)

319, 321-22 (1841).

W find that the plaintiff in this case has standing to pursue
an action for a violation of T.C. A 88 47-25-101 et seq., wthout
reference to classification as a direct or indirect purchaser
There is no such limtation witten into the statute. W do not

find Tacker v. WIlson, 830 F.Supp. 422 (WD. Tenn. 1993), cited by

the defendants, to be persuasive authority to the contrary. In
Tacker, the court disposed of the issue with the follow ng

statenent:

Plaintiff has alleged no facts that would indicate
that plaintiff transacted business with any of the
defendants. As a private party, plaintiff's renmedy for
a violation of [T.C.A'] 8 47-25-101 would be found in
[T.C.A] 8 47-25-106, but plaintiff has stated no claim
for which relief can be granted.

I d. page 430

The bare assertion that plaintiff has stated no claim for
which relief can be granted can hardly be taken as a determ nation
that a private person has no standing to pursue a renedy under

T.C. A 8§ 47-25-106.



The next inquiry is whether The Tennessee Trade Practices Act
applies to the circunstances of this case. The defendants insist
that the Tennessee Trade Practices Act applies only to transactions
that predom nately affect intrastate conmerce, and that since the
conplaint alleges a price-fixing conspiracy occurring outside of
Tennessee, the plaintiff has failed to state a claim under
Tennessee Law. W agree with the proposition of | aw as advanced by
the defendants but not their conclusion. The Congress of the
United States is vested with authority to regulate interstate
commerce by virtue of The Constitution of the United States,
Article 1, Section 8. Qur court in examning the issue in Lynch

Display v. National Souvenir Center, 640 S.W2d 837 (Tenn. App

1982) states that:

The Tennessee antitrust | aw applies to transactions
which are predomnately intrastate in character. The
transacti on does not have to be exclusively intrastate to
be affected. The old constitutional doctrine of nutual
exclusivity between state and federal laws affecting
commerce has |long been rejected. (Citations onmtted).

I d. 840.

The question before us, however, is not whether the plain-
tiff's claimis, in fact, predomnately intrastate comrerce or
predom nately interstate commerce, but whether the plaintiff's
conpl aint states a clai mcogni zabl e under the |l aws of the State of

Tennessee. We hold that it does.
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We have carefully exam ned the conplaint. Contrary to the
def endants' assertions, we fail to find an allegation that the
all eged conspiracy took place outside the State or that the
transactions conplained of occurred outside the state. It is
all eged that the principal offices of the defendants are |ocated
outside the State of Tennessee and that the defendants i ntended
their actions to artificially maintain high wholesale |evels of
infant fornulain the entire United States. Fromthat information,
al one, however, we cannot infer that the conspiracy, if any,
occurred outside the State or that the transactions occurred
outside the state. Since we are required take all the well-pled,
material factual allegations as true, and construe the conplaint
liberally in the plaintiff's favor, we cannot dism ss a conpl ai nt
on inferences which may reasonably be drawn from the pleadings
unl ess the i nferences are so i hcontestably concl usive as to excl ude

all other reasonable inferences. Such is not the case here.

It is settled in the undisturbed opinion of Standard G| Co.

v. State, 117 Tenn 618, 100 S.W 705 (1906), quoted with approval

in State ex rel Cates v. Standard Gl Co. O Kentucky, 120 Tenn 86,

110 S.W 565 (1908), that the "Legislature clearly intended to
prohibit trusts, conbinations, and agreenents affecting al

conmer ce not covered by the federal statute, and upon which it had
aright tolegislate. It did not intend to stop short of its power

or to exceed it." 1d. 580.
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In State ex rel Cates, the court discussed the issue of

"inportation” as used in the statute. The court opined that once
a product was inported into the state from other states or
countries and becanme conmm ngl ed with the conmon nmass of property in
this state, it is nolonger an article of interstate comerce. "It
is well settled that commerce in such inported articles may be

regul ated by state legislation.” (Citations omtted).

We find nothing in the conplaint or the entire record before
us which justifies a finding by the trial court, on a Rule 12
notion, that the transacti ons conplained of predom nantly affect
interstate comrerce as opposed to intrastate comrerce. If it is
| at er determ ned by some manner cogni zabl e under Tennessee | aw t hat
the actions conplained of by the plaintiff predomnately affect
interstate commerce, then the defendants nust prevail on this
I ssue. On the other hand, if it is determned by any nethod
cogni zabl e under Tennessee | aw, that the transacti ons conpl ai ned of
predom nately affect intrastate conmerce, the plaintiff may proceed

in this action.

In sum and substance, it is not determ nable fromthe record
before us that the acts conplained of by the plaintiff predom -
nately affect interstate commerce. W note that all parties argued
facts, in the trial court, in their briefs and before this court

that are not contained in the record before us. In reviewing a
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Rule 12 notion, we are not at liberty to assune facts not in the
record. We, therefore, reverse the judgnment of the trial court on
this i ssue and hold that the conpl aint does state a cause of action

under the Tennessee Trade Practices Act.

THE TENNESSEE CONSUMER PROTECTI ON ACT OF 1977

W nmust next look to the propriety of the trial court's
judgnment that the plaintiff cannot maintain this action under The
Tennessee Consuner Protection Act of 1977, T.C A 88 47-18-101 et

seq.

T.C.A. 8 47-18-109 provides in pertinent part as foll ows:

47-18-109. Private right of action - Damages - Notice to
division. —(a)(1) Any person who suffers an ascertain-
abl e | oss of noney or property, real, personal, or m xed,
or any other article, commodity, or thing of value
wherever situated, as a result of the use or enpl oynent
by another person of an unfair or deceptive act or
practice declared to be unlawful by this part, may bring
an action individually to recover actual danages.
(Enphasi s added).

Qur inquiry is whether price fixing is an unfair or deceptive
act or practice. \Wile price fixing is not anobng the unfair or
deceptive acts or practices specifically enunerated in T.C A 8§ 47-
18-104, it is clear that the enuneration of unfair or deceptive

acts or practices is not exclusive nor limted only to those acts
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enunerated. Paragraph (b)(27) specifically states that "engagi ng
I n any other act or practice which is deceptive to the consuner or

to any other person" falls within the scope of the statute.

In any event, reasonable mnds cannot differ, 1in good
conscience, that price fixing is not an unfair practice. W have
her ei nbefore set out the guidelines for statutory interpretation.
We note that the terns unfair or deceptive as used in the Consuner
Protection Act are in the disjunctive. W are required to give

each word its common and ordi nary neani ng.

The term"unfair" is defined as foll ows:
Contrary to laws or conventions, especially in
comer ce; unethical; unfair trading.

Anerican Heritage Dictionary of the English Language, Third
Edi ti on, Houghton-M fflin Conpany, (1992).

1. Not just or inpartial; biased, inequitable,

2. Di shonest, dishonorable, or unethical in
busi ness dealings involving relations wth
enpl oyees, custoners, or conpetitors.

Webster's New Twentieth Century Dictionary, unabridged, Second
Edition, Prentiss Hall Press, (1983).

Def endant s argue that since The Tennessee Trade Practices Act

predates the Consuner Protection Act, and since it specifically
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addresses the conduct for which plaintiff seeks relief the
construction sought by the plaintiff would result in a repeal by
i mplication of part of The Tennessee Trade Practices Act. In
support of this position, the defendants again assert that the
General Assenbly intended The Tennessee Trade Practices Act to
apply only to conduct that predomnantly affects intrastate
comer ce. Further, the defendants assert specifically, that to
allow the plaintiff to prosecute a claimas an indirect purchaser
under The Tennessee Consumer Protection Act of 1977 woul d confli ct
wi th The Tennessee Trade Practices Act. W expressly reject this
argunment based on our finding hereinabove stated that under our
Tennessee Trade Practices Act, a plaintiff has standing as an

I ndirect purchaser to mmintain an action.

Further and finally, we note that T.C. AL 88 47-18-102 and 47-

18-112, provide respectively:

47-18-102. Purposes. —The provisions of this part
shall be liberally construed to pronote the follow ng
pol i ci es:

(1) To sinplify, clarify, and nodernize state |aw
governing the protection of the consum ng public and to
conform these laws wth existing consumer protection
pol i ci es;

(2) To protect consuners and | egitimate business enter-
prises fromthose who engage in unfair or deceptive acts
or practices in the conduct of any trade or commerce in
part or wholly within this state;

15



(3) To encourage and pronote the devel opnent of fair
consuner practices;

(4) To declare and to provide for civil |egal means for
mai nt ai ni ng et hi cal standards of dealing between persons
engaged in business and the consum ng public to the end
that good faith dealings between buyers and sellers at
all levels of commerce be had in this state; and

(5) To pronote statew de consuner education

47-18-112. Supplenentary | aw. —The powers and renedi es
provided in this part shall be cumul ati ve and suppl enen-
tary to all other powers and renedi es ot herw se provi ded
by law. The invocation of one power or renedy herein
shal | not be construed as excluding or prohibiting the
use of any other avail abl e renedy.

We interpret the foregoing sections of The Tennessee Consuner
Protection Act of 1977, to nmean what they say, i.e., the provisions
of The Tennessee Consumer Protection Act of 1977, are cunul ative
renedies in all respects and their application under the circum
stances of this case, at least for the purposes of a Rule 12
notion, are not inconsistent with the application of The Tennessee

Trade Practices Act.

Parenthetically, we note that the same |imtations nust apply
to the Tennessee Consuner Protection Act of 1977, as those applied
to the Tennessee Trade Practices Act. If it is determned that the
acts conplained of predomnately affect interstate conmerce, the

def endants mnust prevail. It is a well-settled principle of |aw
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that one cannot do indirectly what cannot be done directly. See

i.e., Scott v. MReynolds, 225 S.W2d 401 (Tenn. App. 1952);

Roberts v. Roberts, 767 S.W2d 646 (Tenn. App. 1988) and Haynes v.

City of Pigeon Forge, 883 S.W2d 619 (Tenn. App. 1994).

W are of the opinion that the judgnent of the trial court
sustaining the Rule 12 notion and dismssing the plaintiff's
conplaint was error. W accordingly reverse the judgnent of the

trial court.

Costs of this cause are taxed to the defendants and this case
is remanded to the trial court for the collection thereof and for
such other and further action as may be necessary and not in-

consi stant with this opinion.

Don T. McMurray, J.

CONCUR:

Her schel P. Franks, J.

(Not participating)
Clifford E. Sanders, Sp. J.
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I N THE COURT OF APPEALS

El LEEN M BLAKE, on her own ) BLOUNT CIRCU T
behal f and on behal f of all ) C. A NO 03A01-9509-Cv-00307
others simlarly situated )
within the State of Tennessee, )
)
Pl aintiff-Appellant )
)
)
)
)
)
VS. ) HON. W DALE YOUNG
)  JUDGE
)
)
)
|
ABBOTT LABORATORI ES, | NC., ) REVERSED AND REMANDED
BRI STOL- MYERS SQUI BB CO., and )
MEAD JOHNSON & CO., )
)
Def endant s- Appel | ees )

ORDER

This appeal cane on to be heard upon the record from the
Circuit Court of Blount County, briefs and argunent of counsel
Upon consi deration thereof, this Court is of the opinion that there
was reversible error in the trial court. W, therefore, reverse
the judgnent of the trial court.

Costs of this cause are taxed to the defendants and this case
is remanded to the trial court for the collection thereof and for
such other and further action as may be necessary and not inconsi s-

tent with this opinion



PER CURI AM
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